ATTORNEY GENERAL' S OPEN RECORDS AND MEETI NGS OPI NI ON
No. 99-0-02

DATE | SSUED: April 5, 1999

| SSUED TO Steve Spilde, North Dakota |nsurance Reserve Fund

CI TIZEN S REQUEST FOR OPI NI ON

On Decenber 1, 1998, this office received a request for an opinion
under N.D.C.C. 844-04-21.1 from M. Raynond Dohman asking whether
the North Dakota |Insurance Reserve Fund violated N.D.C.C. § 44-04-18
by denying himaccess to some of its records.

FACTS PRESENTED

On May 17, 1993, a legal action was filed in the United States
District Court in Fargo, North Dakota, against two G and Forks County
deputy sheriffs in their official capacities. The claimarose out of
the deputies’ arrest of the plaintiff on April 4, 1992. The claim
all eged personal injuries and violations of the plaintiff’'s civil
rights due to the alleged use of excessive force during the arrest.
The claimwas settled out of court sonetinme in May or June of 1995.

M. Dohman apparently learned of the case during the fall 1998
el ection for Gand Forks County Sheriff. By letter dated Novenber
12, 1998, M. Dohman asked North Dakota Insurance Reserve Fund
(NDI RF) Chief Executive Oficer Steve Spilde for “all witten and
taped information relating to a civil lawsuit by Neil Thonpson”
against Gand Forks County and others regarding an incident that
occurred sonetine in 1992. M. Spilde denied the request in a letter
dated Novenber 17, 1998, indicating “[i]t is the conpany policy of
[NDIRF] that claimfiles are confidential. Therefore, | amunable to
conply with your request.” Following M. Dohman’s opinion request to
this office, M. Spilde obtained and sent to M. Dohman a conplete
copy of the federal district court record in the Thonpson case,
consisting of several hundred pages. M. Spilde also has offered to
tell M. Dohman the anpbunt of the final settlenent of the case.

NDIRF's articles of incorporation as a North Dakota nonprofit
corporation were executed on July 23, 1986, but were not filed with
the Secretary of State wuntil July 5, 1989. According to the
articles, the purpose of NDRF “is to establish a fund for
sel f-insurance by the nenbers against various types of property and
casualty risks to which they and their enpl oyees are exposed in the
ordinary course of their operations.”
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In its annual report to the Secretary of State, NDIRF indicated that

its income is exenpt from federal incone tax liability under 26
U.S.C. 8115, which states: “Gross inconme does not include - (1)
income derived from . . . the exercise of any essential governnenta

function and accruing to a State or any political subdivision thereof
.o .7 To be eligible for a tax exenption under this section, it
is therefore necessary that NDIRF' s inconme accrue to its political
subdi vi si on- nenber s and t hat NDI RF per f or ns an “essentia
governnental function.”

| SSUES

1. Whet her the North Dakota |nsurance Reserve Fund is a “public
entity” as defined in NDCC § 44-04-17.1 and therefore
subject to N D.C. C 88 44-04-18 and 44-04-19, the state open
records and neetings | aws.

2. Whet her there is any exception to ND C C 8 44-04-18 which
would apply to any or all of the information contained in the
claimfiles maintained by ND RF.

ANALYSES
| ssue One:

Al records and neetings of a “public entity” are required to be open
to the public wunless otherwise specifically provided by |aw
N.D.C.C. 88 44-04-18, 44-04-19. This office has sumrmari zed the ways
in which a nonprofit corporation may be subject to the open records
and neetings | aws:

1. The organization is delegated authority by a
governing body of a public entity. See NND.C.C. 8§
44-04-17.1(6) (definition of *“governing body”).

2. The organization is created or recognized by state
law, or by an action of a political subdivision, to
exercise public authority or perform a governnental
functi on. See N.DCC 8§ 44-04-17.1(12)(a)
(definition of “public entity”).
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3. The organi zation is supported in whole or in part by
public funds or is expending public funds. See
NND.CC 8§ 44-04-17.1(9), (12)(c) (definitions of
“organi zati on or agency supported in whole or in part
by public funds” and “public entity”).
4. The organization is an agent or agency of a public

entity perform ng a governmental function on behalf
of a public entity [or] having possession or custody
of records of the public entity. See N D.CC

8§ 44-04-17.1(12), (15) (definitions of “public
entity” and “record”).

1998 N.D. Op. Att’y Gen. O 104, O 107.

There does not appear to be any specific delegation of authority from
the Grand Forks County Board of County Comnmi ssioners to the NDI RF
Board of Directors regarding the Thonpson case. Furthernore, because
political subdivisions may choose to purchase liability insurance
rather than participating in NDIRF, see NND.C.C. § 32-12.1-07, it can
be assuned that the prem um contributions received by ND RF reflect
the fair market value of the services provided by ND RF and do not

constitute “support by public funds” as defined in
N.D.C.C. § 44-04-17.1(9). However, the alternative ways an
organi zation may be a “public entity,” as described in the preceding
paragraph, are disjunctive. Thus, notwithstanding the fact that

NDI RF may not be *“supported by public funds,” one could stil
concl ude that NDI RF expends public funds, is created or recognized by
state law or local ordinance to perform a governnental function, or
is an agent or agency of its menbers.

This is not the first tine the Ofice of Attorney General has been
asked to determne whether NDIRF is a “public entity” subject to the
state open records and neetings |aws. Fornmer Attorney Genera
Ni chol as Spaeth issued an opinion in August 1991 concluding that
NDIRF is a “public entity.”

The term “record” is given an expansive neaning. The term
refers to all records retained by a public official in the
course of his public duties. City of Grand Forks v. G and
Forks Herald, Inc., 307 NW2d 572 (N.D. 1981) (Muinicipa

personnel files are public records). Furthernore, where a
governnment entity has delegated a public duty to a third
party, docunents in possession of the third party
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connected with public business are public records wthin
the neaning of ND CC § 44-04-18. Forum Publi shing
Conpany v. City of Fargo, 391 N.W2d 169 (N.D. 1986) (Job
[applications] in the possession of a private consulting
firmhired by the city to screen applicants for chief of
police are public records).

NDIRF is the governing authority of a governnent
sel f-insurance pool forned pursuant to ND C C  chs.
26.1-23.1 and 32-12.1. A relationship exists whereby the
menbers of NDIRF have by law or contract delegated the
transaction of |awful business to ND RF; therefore, NDI RF
falls within the neaning of the term “agencies” as used in
sections 44-08-19 [sic] and 44-08-18 [sic]. See Forum
Publ i shing Conpany, 391 N.W2d at 172. The governi ng
body of a governnment self-insurance pool supported by
public funds and spending public funds perforns a
governnent functi on. NDIRF's function is no different
fromthat of the governing body of a political subdivision
which elects to establish an individual self-insurance
fund, except that NDRF is the governing authority
designated to adm nister pool funds on behal f of nunerous
participati ng menbers. Accordingly, NDIRF is subject to
t he open neetings and open records | aws.

Letter from Attorney Ceneral N cholas Spaeth to Ken Sol berg (August

2, 1991). See also Daily Gazette Conpany, Inc. v. Wthrow, 350
S.E.2d 738 (W Va. 1986) (records in possession of public entity's
insurer are “public records” under state open records |[aw,

notw t hstandi ng confidentiality clause in the settlenent agreenent).

In its response to this office’s inquiry, ND RF disagrees with the
August 1991 opinion of Attorney General Spaeth. The two mai n reasons
in the 1991 opinion for concluding that NDIRF is a public entity are
that NDIRF 1) serves as an “agency” of its political subdivision-
menbers and 2) expends public funds.

As described earlier in this opinion, the definition of “public
entity” includes “all . . . agencies of any political subdivision of

the state.” N D C.C 8§ 44-04-17.1(12)(b). The North Dakota Suprene
Court has interpreted the term “agencies” on two separate occasions
to mean a relationship “created by | aw or contract whereby one party
del egates the transaction of sone | awful business to another.” Forum
Publishing Co. v. Cty of Fargo, 391 N.W2d 169, 172 (N.D. 1986);
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Grand Forks Herald Inc. v. Lyons, 101 N.W2d 543, 546 (N. D. 1960).

The facts presented in this opinion are very simlar to the facts in
Forum Publ i shing Co. In that case, a public entity entered into a
contract with a third party under which the third party would perform
a governnmental function. The court’s conclusion applies very well to
the first issue presented in this opinion:

If the Cty had wundertaken this task wthout hiring
[ Per sonnel Deci si ons, Inc.], the applications would
clearly have been subject to the open-record law. W do
not believe the open-record | aw can be circunvented by the
del egation of a public duty to a third party, and these
docunents are not any less a public record sinply because
they were in the possession of PDI.

Forum Publishing Co., 391 NW2d at 172.

In the last year, this office has repeatedly held that a joint
enterprise of several political subdivisions is an “agency” of a
“public entity” under N.D.C.C. § 44-04-17.1. A joint enterprise of
several southwestern North Dakota counties to operate a correctional
center is an “agency” of those counties. 1998 N.D. Op. Att'y GCen.
O 17, O20. Mire recently, this office concluded that an association
of soil conservation districts to coordinate conservation activities
is an “agency” of its soil conservation district-nmenbers,
notwithstanding the fact that the association was forned as a
separate nonprofit corporation. 1998 N.D. Op. Att'y Gen. 0104, O
109. These opinions follow not only the August 1991 opinion of
former Attorney Ceneral Spaeth, but also the North Dakota Suprene
Court decisions in Forum Publishing Co. and Gand Forks Herald v.

Lyons.

NDI RF al so argues that the August 1991 opinion is changed by the
substantial anendnents to the open records and neetings laws in 1997.
See generally 1997 N.D. Sess. Laws ch. 381l. Under these anmendnents,
a fair-market-value test is used to determ ne whether an organization
is supported by public funds. N.D.C.C. § 44-04-17.1(9). NDI RF' s
argument is msdirected; this office’s inquiry did not suggest
“support by public funds” as a basis for concluding that NDIRF is a
public entity. As discussed earlier in this opinion, one can assune
fromthe conpetitive nmarket in which ND RF operates that the prem um
contributions it charges its nenbers reflect the fair market val ue of
the self-insurance provided by NDI RF. O herwi se, the nenbers would
purchase liability insurance from a private insurance conpany. To
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the extent the 1991 opinion relied on support by public funds as a
basis for concluding NDIRF is a public entity, the opinion has been
superseded by the 1997 anendnents. However, the 1991 opinion, like
current law, contained multiple, disjunctive reasons for concluding
that NDIRF is a public entity.

NDI RFs argunment that it is not a public entity relies heavily on
Adans County Record v. Greater North Dakota Association, 529 N W2d

830 (N.D. 1995). This reliance is msplaced, because ND RF s
position in this case is nuch different than GNDA's position in Adans
County Record. In that case, public funds had been used to purchase

specific goods and services. Also, there does not appear to be any
suggestion in Adans County Record that GNDA was acting as an agent or
agency of a public entity. Here, the funds have not been paid to a
private organization for specific goods and services. Rat her, the
funds have been transferred to a joint enterprise and are
adm ni stered by NDI RF on behal f of its nenbers.

NDI RF' s response overl|l ooks the second main basis for former Attorney
CGeneral Spaeth’s conclusion in the August 1991 opi nion: NDIRF is a
public entity for the additional reason that it expends public
funds.?! N.D.C.C. § 26.1-23.1-01(1) describes a governnent self-
i nsurance pool as two or nore political subdivisions “that have
united to self-insure against their legal liability.” The concept of
“sel f-insurance” was discussed by this office at length in 1995 N. D
Op. Att’'y Gen. L-258 (Nov. 9 letter to Peterson). Self-insurance is
nore accurately known as “risk retention.” 1995 N.D. Op. Att’'y Cen

at L-2509. It is the "antithesis” of insurance. Id. at L-260.
Because the menbers of a governnment self-insurance pool retain their
own risk, rather than purchase insurance, the nenbers’ contributions
to the pool do not lose their identity as “public funds.”

YIn light of the conclusion that NDIRF is an agent of its politica

subdi vi si on-nenbers and is expending public funds, it is not
necessary to determ ne whether NDIRF also is created or recognized by
state law or local resolution or ordinance. One could argue that

N.D.C.C. ch. 26.1-23.1 authorizes a type of organization, just I|ike
the state nonprofit and business corporation acts in N D.C. C chs.
10-19.1 and 10-33, but does not create or recognize a specific
organi zation. However, in deciding to join the self-insurance pool
it is likely that the political subdivisions passed a resolution or
ordi nance under which NDIRF is specifically recognized.
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NDI RF states that it is an insurance conpany, and is therefore
entitled to the sane protection from the open records and neetings
laws that a private insurance conpany would have. This claim
completely disregards state |aw, which unanbiguously states: “ Any
governnent sel f-insurance pool organi zed under chapter 32-12.1 is not
an insurance conpany or insurer. The coverages provided by such
pools and the adm nistration of such pools does not constitute the
transaction  of i nsurance  business.” N.D.C.C. § 26.1-23.1-02
(enmphasi s added). Furthernore, NDIRF' s unsupported statenent that a
private insurance conpany representing a public entity is not subject
to the open records and neetings laws is questionable in [ight of the
court’s decision in Forum Publishing Co.

NDIRF's attenpt to conpare itself to a private insurance company
shows that the line between an “agent” or “agency” of a political
subdi vi si on under Forum Publishing Co. and a private organization
providing specific goods and services to a public entity for fair

mar ket value is not always clear. However, that |ine does not have
to be drawmn in this case. The nenbers of NDI RF have not exchanged
public funds for insurance coverage. Rat her, the nenbers have

decided to retain their own risks, pool their funds wth other
political subdivisions, and form or join a joint enterprise to
adm ni ster those funds. Furthernore, any argunment that NDIRF is not
an agency of its political subdivision-nmenbers flies in the face of
its exenption from federal income tax, which is limted to incone
from “essential governnmental functions” which accrues “to a State or
any political subdivision thereof.”

NDIRF relies on statenments in an earlier 1991 opinion from Attorney
Ceneral Spaeth to Senator Sol berg that once a political subdivision
has paid funds to a governnment self-insurance pool, the noney is then
in the hands of the pool, and “the use of that noney is regul ated by
the statutes regulating such entities and by their articles of
i ncorporation if they are incorporated.” Letter from Attorney
CGeneral Nicholas Spaeth to Ken Sol berg (Feb. 19, 1991). This opinion
may need to be revisited, because by definition, the term “self-
i nsurance” indicates that NDIRF s political subdivision-nenbers stil

have an ownership interest in the funds transferred to NDIRF. In any
event, fornmer Attorney General Spaeth did not see any inconsistency
with concluding that NDIRF could use the nobney it receives from
political subdivisions as permitted under N.D.C.C. ch. 26.1-23.1, and
with concluding that NDIRF is an “agency” of those politica
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subdi visions for purposes of the open records and neetings |aws.?

See Letter to Sol berg (August 2, 1991). Neither do |I. By
participating in the pool as a joint enterprise, a politica
subdivision may lose some control over the public funds it
contributes, but that does not change the status of the contributions
as public funds.

In conclusion, NDIRF administers a pool of public funds on behal f of
its menbers, which are all political subdivisions and therefore
“public entities” as defined in NDCC § 44-04-17.1. Public
entities that are each subject to the open records and neetings | aws
cannot avoid the requirenents of those laws by incorporating a joint
enterprise and transferring public funds to that enterprise. As
former Attorney General Spaeth concluded, it was not necessary under
N.D.CC 8§ 26.1-23.1-03 for NDIRF to become incorporated, and such
i ncorporation does not convert a joint enterprise of public entities
into a separate private entity. NDI RF expends public funds and
perforns a governnmental function as an agent or agency of its
political subdivision-nenbers. To conclude otherwise would nake
NDI RF ineligible for its federal incone tax exenption under 26 U S. C
8§ 115. Therefore, | agree with fornmer Attorney Ceneral Spaeth that
NDIRF is a “public entity” subject to the state open records and
nmeeti ngs | aws.

| ssue Two:
In addition to disputing whether it is a public entity, NDI RF asserts

that its claim files, except to the extent the records are also
included in the federal district court record of the case, are

2 In fact, in a June 19, 1991, letter to former Fargo Mayor Jon

Li ndgren regardi ng whether NDIRF was a public entity, former Attorney
Ceneral Spaeth referred to his February 1991 opinion to Senator
Sol ber g:

In that recent letter, I observed that once a
partici pati ng government nmakes an authorized paynment to a
government self-insurance pool the use of the noney is
controll ed by statutes regulating such entities. However,
I did not decide whether a governnent self-insurance poo

is subject to the state’s open neetings |aws because it is
a public entity or is supported by public funds.

(Enphasi s added.)
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confidential wunder N.D.C.C. § 26.1-23.1-06, which provides in part:
“Information regarding that portion of the funds or liability
reserves of a self-insured government pool established for purposes
of satisfying a specific claimor cause of action is confidential.”

The 1991 Attorney Ceneral’s opinion concluding that NDIRF is a public
entity al so discussed this exception to the open records | aw.

NND.CC 8§ 26.1-23.1-06 provides that information
regardi ng that portion of the funds or reserves of a self-
insured government pool established for satisfying a
specific claimor cause of action is confidential, and not

di scoverable in litigation except for limted purposes.
Therefore, records containing this information are not
public records. Furthernmore, it is ny opinion that when

such information is discussed at a meeting which would
otherwise be open to the public, that portion of the
nmeeting relating to the confidential information may be
cl osed. O herwise, the purpose behind making the
information confidential would be subverted. See Marston
v. Ginesville Sun Publishing Conpany, 341 So.2d 783 (Fla.
Dist. C. App. 1976), «cert. denied, Ginesville Sun
Publ i shi ng Conpany v. Marston, 352 So.2d 171 (Fla. 1977).
This exception should be narrowy construed in a manner
that does not frustrate the general policies providing for
open neetings and access to public records.

Letter to Sol berg (August 2, 1991) (enphasis added).

NDI RF argues that all the information in its claimfile was “used to
establish and adjust reserves.” This argunment applies the wong
| egal standard under N.D.C.C. 8§ 26.1-23.1-06, and is an unduly broad
interpretation of the open records exception in that section. The
statute applies to records “regarding” the anount of “reserves” set
aside for a particular claim The plain neaning of “regarding” is
“[i]ln reference to; concerning.” The Anerican Heritage Dictionary
1040 (2d coll. ed. 1991). Thus, it is not enough that records are
used to determ ne the anmount of reserves to set aside; the records
must actually refer to or concern those anmpunts.

The North Dakota Suprene Court recently held that an exception to the
reasonable fee requirenent in the open records law for a driver’s
abstract does not apply to the source documents for the abstract.

Robot Ai ded Manufacturing, Inc. v. North Dakota Dep’'t of Transp., 589
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N.W2d 187 (N. D. 1999). Simlarly, the open records exception in
N.D.C.C 8§ 26.1-23.1-06 for records regarding anmunts of reserves
does not extend to the source docunents on which the records are
based, unl ess those source docunents also “refer to” or “concern” the
amount of reserves set aside for a particular case.?

In response to the opinion request, a staff attorney in this office
reviewed the NDIRF claim file requested by M. Dohman. O the
volum nous file regarding the Thonpson case, only a few of the
docunents contained information referring to or concerning the
reserve anounts that were set aside in the case. These docunents
consisted of periodic conputer printouts showing the current total
reserves set aside for the claim and for adm nistrative expenses
incurred as a result of the claim and occasional file nenbs from a
staf f nmenber at NDI RF explaining any changes to the reserve anounts.
It is my opinion that only these few records are exenpt fromthe open
records law under N.D.C.C. 8§ 26.2-23.1-06; the rest of the records
are subject to the open records | aw and nust be discl osed pursuant to
M. Dohman's request.?

CONCLUSI ONS

1. It is ny opinion that NDIRF is a “public entity” subject to the
open records and neetings | aws.

2. It is nmy opinion that +the open records exception in
N.D.CC 8 26.1-23.1-06 applies only to records which refer to

3 M. Spilde has offered to inform M. Dohman of the anount for which
the Thonpson case was settled, so whether the settlenent anmount is an
open record is not an issue in this opinion. The anount paid on a
claimis not a “reserve” that is “established” to pay a claim for
purposes of N.D.C.C. § 26.1-23.1-06. The plain nmeaning of the term
“reserve” refers to anobunts set aside to pay a potential claim
rather than to anmounts actually paid. Anerican Heritage Dictionary
1051. Therefore, ND.CC § 26.1-23.1-06 would not apply, and any
settlement agreenment by NDIRF or its attorneys on behalf of one of
its menmbers, including the anount paid, would be an open record. Any
confidentiality provision in such a settlenent agreement would be
agai nst public policy and void under N.D.C.C. 8§ 44-04-18.10(3).

4 Many of the records also could have qualified as attorney work
product while the case was still pending or reasonably predictable

but are open now that the case has been settled. See
N.D.C.C. § 44-04-19.1.
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or contain information specifically pertaining to the anmount of
reserves set aside for a specific claim and not to the source
docunents in the file that are used to determ ne whether a
change in reserve anmounts is warranted.

STEPS NEEDED TO REMEDY VI OLATI ON
NDI RF rust di sclose, as an open record, all of its claimfile in the
Thonpson case, except for those portions of the conputer printouts
and file nenos which specifically refer to reserve anobunts, to M

Dohman and to any ot her nenber of the public upon request.

Failure to disclose the records described in this opinion wthin

seven days of the date this opinion is issued will result in
mandat ory costs, disbursenents, and reasonable attorney fees if the
person requesting the opinion prevails in a civil action under
N.D.C.C. § 44-04-21.2. ND.CC 8§ 44-04-21.1(2). It may also result
in personal liability for the person or persons responsible for the
nonconpl i ance. 1d.

Hei di Heit kanp
Attorney Genera

Assi sted by: James C. Flem ng
Assi stant Attorney Ceneral



